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PATRICK E. H Gd NBOTHAM Circuit Judge:
A jury returned a nearly $9 mllion judgnent against Ford

Mot or Conpany for injuries sustained by Barry WIlliam Muth Sr.
while traveling in a 1996, four-door Ford Crown Victoria. Ford
appeal s, challenging the sufficiency of the evidence, evidentiary

rulings, and the conduct of the trial judge. W affirm

After finishing a pick-up basketball gane, plaintiff Barry W



Muth Sr. and Julius Wneglass, both Majors in the United States
Armmy, got in a 1996, four-door Ford Crown Victoria and headed back
to Escon village, site of a US. Arny base, in Riyadh, Saudi
Ar abi a. W neglass was driving with Muth in the front passenger
seat, both nmen wearing seatbelts. Traveling along a four-1lane
hi ghway, they approached a ri ght-hand curve goi ng approxi mately ten
m |l es per hour over the speed |imt. Loose in the turn, Wnegl ass
| ost control of the car and ran it into a three-foot high “Jersey
barrier” separating the two sides of the highway. Al t hough the
preci se novenent of the car was disputed, generally the left front
wheel clinbed the side of the barrier, causing the car to slide
along the barrier for a short distance and, ultimately, to flip,
| anding on its roof and com ng to rest about 209 feet fromwhere it
initially hit the barrier. Mth sustained a subluxation injury of
the C5-C6 vertebrae in his spinal cord, |eaving hima quadriplegic
wth only limted use of his arns and hands. W negl ass received
mnor injuries and is not party to this litigation.

Muth and his famly sued Ford in federal district court,
bringing negligence and strict product liability clains. Mut h
alleged two design defects: first, that the 1996 Ford Crown
Vi ctoria contained “i nadequate rol | over/roof crush protection”; and
second, that the 1996 Ford Crown Victoria contained an “i nadequat e
occupant restraint system” During the seven day trial, Mith
focused on the roof strength defect, contendi ng that a stronger and
econom cal ly practical roof woul d have prevented the injury. Keith
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Friedman, Mith’'s expert wtness, testified that the roof was
defective because it collapsed twelve to fifteen inches on the
passenger side. Friedman testified that increasing the thickness
of the steel in several parts of the roof structure could have
reduced the “roof collapse” to three inches for $9 per car or two
inches for $31 per car.

Ford did not dispute that a stronger roof would be feasible.
Rat her, Ford contended that a stronger roof would do little, if
anything, to prevent injuries in rollover accidents. According to
Ford, during a rollover accident, the body drops toward the ground
— in other words, toward the roof. Because a nornmal seatbelt
systemall ows the body to drop five inches, which is nore than the
normal three-to-four inches of clearance between head and roof, the
only way to prevent injuries in rollover accidents is to use a
five-point, NASCAR-styl e seatbelt wth crotch strap, an
i npossibility in commercial vehicles. In short, Ford contended
that a stronger roof would not hel p prevent head-and-neck injuries
in rollover accidents.

Attenpting to prove this counterintuitive point, Ford relied
on data fromtwo crash tests: an early 1980s series from General
Mot ors usi ng Chevy Malibu sedans (“the Malibu test”); and a 2000-
2001 series from Ford using the Controlled Rollover |npact System
(“the CRIS test”). Both tests used slownotion video and high-
speed caneras to record the precise novenents of cars and dunmm es
during rollovers. Al t hough the district court allowed Ford' s
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expert w tnesses to discuss the data and concl usi ons drawn fromthe
tests, the court excluded the denonstrative evidence — video and
phot ograph — illustrating those results.

At the close of all the evidence, Muth wi thdrew hi s negligence
claimand only submtted his design defect claimto the jury. The
jury answered “yes” to the question of whether there was “a design
defect in the Ctown Victoria at the tine it left the possession of
Ford Mot or Conpany that was a producing cause of the injury” and
awarded Muth and his famly nearly $9 mllion in damages. Ford
tinmely appealed. W have jurisdiction under 28 U S. C. § 1291.

I

Ford raises four issues. First, Ford, contending that Mith
failed to neet his burden on either theory of design defect, argues
that the district court erred when it denied Ford s notion for
judgnent as a matter of law. Second, Ford contends that even if
t here was sufficient evidence, the district court erred when it did
not ask the jury to unaninously agree on one particular design
def ect . Third, Ford objects to the exclusion of denonstrative
evidence fromthe Malibu and CRIS tests. Finally, Ford contends
that remarks of the trial judge in front of the jury were inproper,
warranting reversal. W address each in turn.

A

Ford noved for judgnent as a matter of | aw at the cl ose of al



t he evidence, so our reviewis de novo.! W apply the sane | egal
standard as the district court — that is, judgnent as a matter of

‘

law will only be granted if “the facts and inferences point ‘so
strongly and overwhelmngly in the novant’s favor that reasonable
jurors could not reach a contrary conclusion.’”?

Ford objects to the sufficiency of the evidence on both
theories of design defect. As to the inadequate roof strength
Ford contends that Muth failed in his burden to establish that the
vehicle was in substantially the sanme condition at the tinme of the
accident as it was at the tine of manufacture, pointing to evidence
suggesting that the wi ndshield had been replaced prior to the
acci dent. As to the inadequate restraint system Ford contends
that Muth failed to establish any safer alternative designs, a
requi renent inposed by law. W disagree with the forner, but agree
with the latter.

1

Al t hough cast as an insufficient evidence charge, Ford s
objection to the jury's finding of defective roof strength is
really that Muth did not put on sufficient evidence of an essenti al

elenment in his prima facie case — nanely, that he failed to

establish that the 1996 Crown Victoria was in substantially the

1Cof fel v. Stryker Corp., 284 F.3d 625, 630 (5th Cr. 2002).

°Fl owers v. Sout hern Regi onal Physician Services, Inc., 247 F.3d 229, 235
(5th Gr. 2001) (quoting Omitech Int’l, Inc. v. dorox Co., 11 F.3d 1316, 1322
(5th Gir. 1994)).



sanme condition at the tine of the accident as it was at the tine of
manuf acture. Mith questions Ford’ s reading of Texas law, citing to
cases placing the burden on the defendant to show that the injury
was caused by a substantial alteration in the product.

Ford cites two cases for the proposition that Texas |aw
requires the plaintiff to prove that the product was in
substantially the sane condition at the tinme of accident as at the
time of manufacture: Uniroyal Goodrich Tire Co. v. Mrtinez, from
the Suprene Court of Texas, which only states that Texas follows
Section 402A of the Restatenent (Second) of Torts;® and Syrie v.
Knol | International, from our Court, which reads Section 402A to
put the burden on the plaintiff to show that “the product reached
t he consunmer w thout substantial change in its condition fromthe
time of original sale.” But the Restatenent says nothing about
t he burden of proof,® and subsequent cases, sone cited by Mith

suggest that the burden of showi ng a substantial alteration in the

%977 S. W 2d 328, 334-35 (Tex. 1998); see al so McKisson v. Sales Affiliates,
Inc., 416 S.wW2d 787, 788-89 (Tex. 1967).

4748 F.2d 304, 306 (5th Cir. 1984).

5Secti on 402A provides, in part, “One who sells any product in a defective
condi tion unreasonably dangerous to the user or consumer or to his property is
subject to liability for physical harmthereby caused to the ultinmte user or
consuner, or to his property, if (a) the seller is engaged in the business of
selling such a product, and (b) it is expected to and does reach the user or
consumer without substantial change in the condition in which it is sold.”
Rest at ement (Second) of Torts § 402A (1965).
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product lies with the defendant.?®

Both argunents mss the mark. Both argunents focus on the
w ndshi el d, but we need not resol ve who has the burden of proof to
show that the vehicle involved in the accident had the sane (or a
simlar) windshield as the vehicle off the assenbly line if the
w ndshi el d pl ayed no part in Muith’s theory of design defect. W do
not read Ford's argunent to suggest that Muth has the burden to
show that the vehicle had not changed in any respect fromthe tine
it left Ford s manufacturing plant. All  products, especially
conpl ex products |i ke cars, change between the tine of purchase and
the time of accident, but not every change would obviate a
manufacturer’s liability. Mith could have replaced the tires on
the car, which may nean it was not in substantially the sane
condition as at the tine of manufacture, but the replacenent tires
are only relevant if they were a cause of the accident. Put
anot her way, regardless of who carries the burden of proof on a
substantial alternation, the supposed alteration nust be rel evant
to the theory of defect.

All of this is subsunmed by the basic elenents of a design

6See A ynpic Arns, Inc. v. Geen, 176 S.W3d 567, 587 (Tex. App.—Hous.
[1st Dist.] 2004, no pet.) (“Substantial alteration of a product is a type of
product misuse and an affirmative defense for which the defendant bears the
burden of proof.” (citing Placencio v. Allied Indus. Intern., Inc., 724 S.W2d
20, 22 (Tex. 1987) (“In General Mdtors v. Hopkins, 548 S.W2d 344 (Tex. 1977),
this court treated alteration as a type of msuse and thus as an affirmative
def ense on which the defendant had the burden of proof.”))); see also Texas
Juri sprudence, Products Liability § 109 (3d ed. 2006) (“There is no burden on the
plaintiff to show that the product involved in an acci dent-produci ng event was
not subjected to misuse or alteration after |eaving the hands of the product
supplier.”).



defect products liability claim design defect and producing
cause.’ Inherent in the notion of a “design defect” is a “defect”
in the “design” of the product — that is, a defect existing when
t he product was manufactured. The second el enent, causation, ties
the past to the present, linking the specific defect, existing at
the time of manufacture, to the particular injury. To this end,
Syrie is at least partially right, as Mith nust show that the
al l eged defect, existing at the tinme of manufacture, was in
substantially the sane condition at the tine of the accident. And
this is done by showi ng that the “design defect” was the “produci ng
cause” of the accident.

So framed, our question is whether the w ndshield was a
conponent of Mith’s alleged design defect. If it was, as Ford
contends, then, vyes, Mith had the burden to show that the
w ndshield was in substantially the sanme condition at the tine of
accident as at the tinme of manufacture. Only then would there be
a “design defect” that was a “produci ng cause” of Muth's injuries.
If the windshield was not part of the theory, then it is only
relevant if Ford can show that the replacenent w ndshield actually
caused Muth’s injuries, rather than the allegedly defectively
desi gned roof structure.

Ford argues that the w ndshield had been replaced, that the

'See Texas Pattern Jury Charges 8 71.4B, p. 169 (2003 ed.). To find a
“design defect,” the jury nust conclude that the product was “unreasonably
dangerous as designed.” Turner v. General Mtors Corp., 584 S.W2d 844, 847-48
& n.1 (Tex. 1979).



original windshield contributed to the roof strength and that there
was no evidence it was replaced with a Ford-nmanufactured product,
that the replacenent confornmed to Ford’ s design specifications, or
that the replacenent was installed correctly. Al of that nmay be
true, but it is beside the point. The wi ndshield s contribution,
if any, to the roof strength was not part of Mith's theory of
design defect, as explained by Keith Friedman, Mith' s expert
wtness. His analysis did not turn on the role of the w ndshield.
He stated plainly “that the roof structure was defectively
desi gned” because “it had a very weak roof rail and A pillar, B
pillar system header system” and when testifying as to safer
alternative designs, he never nentioned any changes to the
W ndshi el d. Ford’s treatnent of the case confirns that the
w ndshi el d was not a rel evant aspect of Muth’s design defect case.
Ford did not cross-exam ne Friedman on any contribution of the
w ndshield to the overall strength of the roof, and Kenneth
Ol owski, Ford s expert witness, testified that during testing,
“the roof peak strength relies nore on the . . . the netal
structure and the B pillar behind the A pillar.” Ford cannot
reinvent Muth's theory of design defect on appeal and then contend
that Muth’s evidence was insufficient.

| f Ford was proceeding on a substantial alteration theory —
that is, the replaced wndshield was the real cause of Mith's
injuries — then it likely failed in its proof. Ford s evidence
that the w ndshield was replaced is scant at best. O | owski
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testified that it was his “understandi ng” that the w ndshield had
been replaced, no nore. It is doubtful that this is sufficient to
warrant an instruction on substantial alteration,® but the answer
to that inquiry is of no nonent here. Procedurally and even nore
probative, Ford did not raise substantial alteration as an
affirmati ve defense, nor did it request an instruction on the issue
during the charge conference. The bottom line is that factua
issues relating to the windshield and its contribution, if any, to
the roof strength and Muth’s injuries, were not part of this case,
and Muth presented sufficient evidence that the design defect,
properly construed, was a producing cause of his injuries. The
district court did not err when it denied Ford s notion for
judgnent as a matter of |aw on the roof strength defect.
2

As to the i nadequate restraint system we agree with Ford that
Muth did not present sufficient evidence of a safer alternative
design, a necessary elenent of Texas |law on which Mith had the

burden.® Miuth does not contest this point, stating in his brief

8See Texas Pattern Jury Charges § 70.5, p. 161 (2003 ed.) (“A product is
not in a defective condition, thus not unreasonably dangerous when sold, if the
unr easonably dangerous condition is solely caused by a substantial change or
alteration of the product after it is sold, and but for which unreasonably
danger ous condi tion the event woul d not have occurred.”); Wods v. Crane Carrier
Co., Inc., 693 S.W2d 377, 379-80 (Tex. 1985) (finding the evidence sufficient
to warrant a substantial alternation instruction); Ramrez v. Vol kswagen of Am,
788 S.W2d 700, 701-02 (Tex. G v. App.—Corpus Christi, 1990) (sane); see also
Fed. Pac. Electric Co. v. Wodend, 735 S.W2d 887, 892-93 (Tex. Civ. App.—Ft.
Wirth, 1987) (holding that failure to request altered condition instruction
wai ved any error).

%See Tex. Civ. Prac. & Rem Code § 82.005.
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that the inadequate roof strength design defect was the “entire
focus” of his case. The district court judge erred when it denied
Ford’s notion for judgnent as a matter of law on the restraint
system def ect . 10
B

The question becones, however, whether that error nakes any
difference in this case. Ford contends that it does, citing the
general rule, first recogni zed by the Suprene Court in Maryl and v.
Bal dwi n, ! that “when a case is submtted to the jury on a genera
verdict, the failure of evidence or a legal mstake under one
theory of the case generally requires reversal for a new trial
because t he revi ew ng court cannot determ ne whet her the jury based
its verdict on a sound or unsound theory.”?? That occurred here,
at | east according to Ford, because Muth proceeded on two design
defect theories, both supposedly submtted to the jury,® one
illegitimte.

We agree that if both theories are put to the jury, a new

0See Smith v. Louisville Ladder Co., 237 F.3d 515, 520 (5th Cir. 2001)
(insufficient evidence to establish safer alternative design under Texas |aw).

11112 U. S. 490, 493 (1884); see also WImngton Star Mning Co. v. Fulton
205 U. S. 60, 78 (1907); United New York and New Jersey Sand Hook Pilots Ass’'n v.
Hal ecki, 358 U.S. 613, 619 (1959).

2Pan Eastern Exploration Co. v. Hufo Qls, 855 F.2d 1106, 1123 (5th Cr.
1988); Nowell ex rel. Nowell v. Universal Electric Co., 792 F.2d 1310, 1312 (5th
Cir. 1986).

BQuestion 1 of the verdict formstated, “Was there a design defect in the
Crown Victoria at the tinme it left the possession of Ford Mdtor Conpany that was
a produci ng cause of the injury in question?”
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trial is generally necessary when the evidence is insufficient on
one.¥ But this Court, as well as many others, have engrafted a
sort-of harmless error gloss onto the basic principle. Braun v.
Flynt is our case.? There, we upheld a general verdict for
i nvasi on of privacy, despite an instruction authorizing recovery on
either a “false light” theory, that was supported by the evidence,
or on a “appropriation” theory, that was not. W concluded that
the “entire focus” of the plaintiff’s case was her claimthat the
publication of an indecent photograph of her in Chic Magazine, a
Larry Flynt production, “created a false inpression of her and
damaged her reputation.” On review, we were both “totally
satisfied” and “reasonably certain” that the verdict in the
plaintiff’s favor was not based on the erroneously submtted
appropriation theory.

Braun applies here. True, as Ford points out, Miuth’s fourth
anended conplaint alleged two design defects: inadequate roof
strength and an i nadequate restraint system That being said, the
i nadequate restraint system played little role during the trial.

Muth made no nention of that theory during voir dire or during

14See A ney Savings & Loan Ass'n v. Trinity Banc Savings Ass'n, 885 F.2d
266, 271-73 (5th Gr. 1989) (uphol ding general verdict on fraud when jury charge
listed el even acts of fraud, each supported by sufficient evidence).

15731 F.2d 1205 (5th Gr. 1984); see also Collumv. Butler, 421 F.2d 1257,
1260 (7th Cir. 1970); Morrissey v. Nat’'l Maritinme Union of Am, 544 F. 2d 19, 26-
27 (2d Cir. 1976); Mueller v. Hubbard MIling Co., 573 F.2d 1029, 1038-39 (8th
Cr. 1978); Asbill v. Housing Authority of the Choctaw Nation, 726 F.2d 1499,
1504 (10th Cir. 1984).
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openi ng argunents. During closing argunent as Miuth’s counsel was
summari zing the case, he referenced only the inadequate roof
strength defect. He stated, “Ladi es and gentlenen of the jury, the
answer to Question 1, Was this vehicle defectively designed in not
havi ng a stronger roof? Yes.” Mith’s counsel never nentioned the
all egedly defective restraint system

Furthernore, evidence of a defect in the Crown Victoria's
restraint system was mninmal. Keith Friedman, Mith s expert
W t ness, was asked whet her ot her changes coul d be nade to the Crown
Victoria to i nprove the occupant protection system Friednman then
di scussed changes to the seatbelt system recognizing how the
seatbelt can work in tandemw th the roof to prevent injuries in
roll over accidents. Yet, Friedman testified that he did not take
into account changes in the seatbelt system when evaluating the
design nodifications to the roof structure, and Ford did not
question his comments about the restraint system

Ford al so points to statenents by Muth’s counsel during an in
canera conference on the jury instructions, in which Muith’s counsel
argued that the restraint systemwas still part of the case. W
find these statenents, made outside the presence of the jury,
insufficient to bring the restraint system back into the case
| nportantly, here, the jury instructions did not identify the two
different design defect theories. From the jury’s perspective
they had no reason to think the restraint system was at issue
aside from the mnimal coments of Friedman. The allegedly
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defective restraint system was not nentioned during voir dire
openi ng argunent, or closing argunent.

This case illustrates how an evidentiary deficiency can work
in tandemw th the rule concerning general verdicts in multi-claim
lawsuits. Wthout a doubt, a party can present evi dence sufficient
to invoke Baldwin’s rule, which requires reversal, but insufficient
to sustain even a favorable jury verdict. Mut h presented
sufficient evidence of a design defect in the roof strength, and we
are “totally satisfied” or “reasonably certain” that the jury
decided in Muth's favor on that defect and that defect al one.?®

C

Ford next objects to the district court’s exclusion of
denonstrative evidence — video and photograph — fromthe Mlibu
test, a rollover crash test conducted by General Mdtors in the
early 1980s using a Chevrolet Malibu, and the CRIStest, a rollover
crash test conducted by Ford in 2000-2001 using a 1998-2000 nodel
Crown Victoria. The Malibu test was one of the first attenpts to
determ ne the relationship between roof deformation and injury.
| nproving on the Malibu test, the CRIS test was conducted after the
Nati onal H ghway Traffic Safety Adm nistrati on sought comments on
Federal Motor Vehicle Safety Standard 216, which set requirenents

on the anount of weight the roof structure in passenger cars nust

®For the sane reasons, we reject Ford’s claimthat they are entitled to
a unani nous decision by the jury on the particul ar design defect. They got that
here, as only one defect was presented.
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wthstand. The CRIS test controlled the position, nmonentum and
point of inpact of the vehicle’'s first contact with the ground.
According to Ford, both tests illustrate how a stronger roof woul d
do little, if anything, to prevent injuries in rollover accidents.

Ford offered the visual evidence fromthe tests to assist the
jury in understanding their expert’s testinony regarding the
general dynam cs of rollover accidents. Mith objected, pointingto
several differences between the conditions involved in the tests
and the conditions, at least as Muth saw them involved in the
accident. The court excluded the denonstrative evidence, noting
that the tests were not conducted “under substantially the sane
conditions as those that [were] involved in this particular
litigation.”

We revi ewt he excl usi on of denonstrative evidence for an abuse
of discretion.” No one seriously contests that the video and
phot ogr aphs hel p the jury understand the general dynam cs invol ved
inrollover accidents. The evidence illustrates Ford' s claimthat
during roll over accidents, head-and-neck injuries can occur prior
to any roof deformation. Inportantly here, however, Ford s expert
wtness testified at length to this conclusion. [In other words,
the jury heard the evidence; the only question is whether the

district court abused its discretion when it forced Ford s expert

Big John, B.V. v. Indian Head Grain Co., 718 F.2d 143, 146 (5th Cr.
1983); Jon-T Chenmicals, Inc. v. Freeport Chem cal Co., 704 F.2d 1412, 1417 (5th
Cir. 1983).
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witness to testify without his visual aids.?!®

When the denonstrative evidence is offered only as an
illustration of general scientific principles, not as a reenact nent
of disputed events, it need not pass the substantial simlarity
test.!® Such denonstrative aids, however, nust not be m sl eading
in and of thenselves, and one such way that a denonstration m ght
m sl ead i s when, as here, the denonstration resenbles the di sputed
accident. Indeed, it is this resenblance which gives rise to the
requi renent of substantial simlarity. As the First Crcuit has
expl ained, “Scientific principles, when denonstrated in a fairly
abstract way, are quite unlikely to be confused with the events on
trial. The nore troubl esonme cases, however, are ones like this one
where sone principles of sone kind may be denonstrated but in a
fashion that | ooks very nmuch like a recreation of the event that
gave rise to the trial.”?

The district court rejected Ford s denonstration as not quite
simlar enough, yet that sanme denonstration too closely resenbles
the disputed accident to effectively present abstract principles

W thout m sleading the jury. One of the central disputes in this

8Ghi pp v. CGeneral Mdtors Corp., 750 F.2d 418, 428 (5th Cr. 1985) (“GVMwas
not deprived of an opportunity to present evidence; rather it was not allowed to
present it in the way it preferred. So viewed and so wei ghed on the Rule 403
scale, there was no error.”).

®Four Corners Helicopters, Inc. v. Turboneca, S. A, 979 F. 2d 1434, 1442
(10th Gr. 1992); 1 K Broun, MCornm ck on Evidence § 202 (2006).

2°Fusco v. General Mtors Corp., 11 F.3d 259, 264 n.5 (1st Gr. 1993).
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case concerned the precise novenent of the Crown Victoria as it
went from an upright position on top of the Jersey barrier to
upsi de-down on the pavenent below. To Muth, as the car rolled to
the driver’s side comng off the barrier, the |l eft wheel struck the
pavenent briefly, causing the back end of the car to bounce back up
and the car to cone down on the left front wheel, the car then
rolling onto the roof from the driver’s side. Ford s acci dent
reconstructioni st, in contrast, contended that the car was airborne
for twelve feet while comng off the barrier, rolling 90 or nore
degrees around its lengthwise axis at a rate of 202 degrees per
second. The car then hit the pavenent with its left front tire,
wheel assenbly, and fender, the forward novenent causing it to
pi vot around and tw st around that point, hitting the pavenent
first on the front passenger’s side of the roof.

Ford characterized the CRIS test as essentially depicting
Ford’ s theory of the accident, all the while maintaining that it
was offered, not as a reenactnent, but only to show general
scientific principles. The CRIS test shows a car dropped directly
onto the roof over the front passenger seat, consistent with Ford’'s
theory of the accident; Mith contended, however, that the car
| anded first onits front left side before falling onto the front
passenger si de. The vehicle in the CRIS test was spun at a
rotational speed of 220 degrees per second, consistent wth
testinony fromFord s expert that the vehicle rolled at a rate of
202 degrees per second as it cane off the Jersey barrier; again,
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Mut h di sputed this point, contending that the car teetered off the
concrete barrier, making only one-quarter of a roll. As we have
explained, the simlarities between Ford's theory of the accident
and the conditions of the CRIS test heighten the visual evidence’'s
prejudicial effect, and this is sufficient to justify the district
court’s exercise of discretion in limting Ford s expert to oral
testi nony only.
D

Ford’ s final point concerns allegedly inproper statenents of
the trial judge in front of the jury. W reviewthe entire record,
not just individual comments,? and even when certain conduct is
i nappropriate, we will not reverse unless the conduct so perneates
the proceedings that it inpairs substantial rights and casts doubt
on the jury’'s verdict.?® Although Ford cites nmany exanples of
supposedl y i nproper conduct by the trial judge, only one deserves
di scussi on.

That incident concerns the sane visual evidence fromthe CRI'S
test. Al infront of the jury, after Olowski testified at | ength
regardi ng the conclusions drawn fromthe two crash tests, Ford’'s
counsel began questioning Ol owski about the visual evidence
supporting his concl usions. After Olowski confirnmed that the

scientific conclusions drawn fromthe crash tests were derived from

2'Reese v. Mercury Marine Div. of Brunsw ck Corp., 793 F.2d 1416, 1423 (5th
Cir. 1986).

22Bufford v. Rowan Cos., 994 F.2d 155, 157 n.1 (5th Gr. 1993).
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slow-notion video and high-speed photography, Mith's counsel

objected. The trial judge then stated:

Counsel, |I'm disturbed by your reference to these
phot ographs. | had excl uded these photographs fromthe
consideration of the jury. | find it inconceivable that

you’ d nmake reference to themafter that ruling.

Menbers of the jury, | viewed the photographs that
he is referring to. And it was obvious to the Court that
there was not sufficient simlarity between the

conditions that were — of the — that were wused in
maki ng these photographs to the accident which is the
basis of this — | nean, the accident that’s i nvolved in

this lawsuit.

Then, the trial judge concluded the norning session of testinony
and excused the jury for lunch. After lunch, Ford s counsel noved
for a mstrial, which the court denied.?

We cannot say that the trial judge abused his discretion with
this cooment. The court reviewed the visual evidence and all owed
Ford to make a proffer of it. The court’s ruling was clear, Ford’s
counsel asked for certain clarifications, and the trial court nmade
plain that he wanted no nention of the visual evidence. Ford’ s
counsel started down that line, and the trial judge stopped him
nothing nore. W would not say that counsel’s questions crossed
the line, but neither can we say that the court’s response did.
There was no abuse of discretion.

1]

Accordingly, the judgnent of the district court is AFFI RVED.

ZTranscript, vol. 23, at 113-15.
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